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In the Matter of:

Review of the Pioneer's
Preference Rules

)
)
)
)

ET Docket 93-266

COMMENTS Of ROCKWELL INTERNATIONAL CORPORATION

Pursuant to Section 1.415 of the Federal Communications Commission ("the Com-

mission") Rules and Regulations, Rockwellintemational Corporation ("Rockwell") hereby

submits an original and nine copies of Comments on the Notice of Proposed Rulemaking

regarding a Review of the Pioneer's Preference Rules. Rockwell is a long-established

manufacturer of wireline telecommunications products and, in addition, is now a supplier

to the emerging wireless communications markets. Rockwell, therefore, has an interest

in seeing the expeditious resolution of the pioneer's preference rules.

This rulemaking seeks to review the Commission's pioneer's preference rules in light

of recently enacted statutory authority to assign licenses by competitive bidding and to

seek comments regarding the possible modification to, or repeal of, the pioneer's pre-

ference rules. The Commission solicited comments on whether any changes to the rules

should be applied in three pioneer's preference proceedings in which it has issued Tenta-

tive Decisions, including broadband PCS. Rockwell urges the Commission to avoid retro

active application 01 pioneer preference rule changes in proceedings in whichOslfithas
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issued Tentative Decisions, especially in broadband PCS; to exclude pioneer's preference

grants from the competitive bidding procedures, and to expeditiously resolve the broad

band PCS preferences and grant suitable final licenses.

Pioneer's Preference Rule Changea Should Not be Retroactively Applied

Entrepreneur innovators of broadband PCS, in response to the Commission's unam

biguous offer of preferences, made decisions to invest their time, efforts and personal fin

ancial resources in the development of PCS technologies. From the time the Commission

announced its pioneer's preference rulemaking in 1991, the Commission has continued

to support the preference policy in a number of Commission aetions.1 In reliance upon

Commission representations, PCS innovators have sought and obtained financial support

so that they could quickly bring the benefits of PCS to the public, create jobs through the

establishment of new businesses and promote U.S. competitiveness in export markets.

1 R8qU8It for Pioneer', P....rence In Proceeding to AIocIIte Spectrum for Fixed and Mable Satellite
ServIce8 for Low-EMh 0I'bIt S8teRes, Tentdve DecIIIon, 7 FCC Reed. 1625 (1992); Establishment
of Procedures to PrcMde. Prefer81ce to ApplIcants PropoeIng an Allocation for New Services, 7 FCC
Reed. 1808 (1992); Amendment of the Commlillon', Rules to Establish New Personal CommunJca
tiona Servtces, 7 FCC Aecd. sen, et seq. (Ul82); Amendment of sec. 2.106 of the Comrrnssion's
RuIM to AIocate the 1810-1126.5 MHz and the 2-481.5-2500 MHz Bands for Use by the Mobile Satel·
lite Servtce,lncluding Noft..GeoetIItb Sldllltes. 7 FCC Rec. 6416, et seq. (1992); Amendment of
the CotnrnIa8'on's R"" to EsrabIIah New Peraonal CormuIicatIon8 Service, 7 FCC Rae. n94 et seq.
(1992); RUemaking to Amend Parts 1 and 21 of the CommIssion's Rules to Redesignate the 27.5-29.5
GHz Frequency Band and to Establish Rules and PoIicIeI for Local Multipoint Distribution Service,
8 FCC Rec. 557 It seq. (1113); Amendment of Sec. 2.106 of the Commission's Rules to Allocate
Spectrum to the FIKed SlHllte Service and the Mable Satallte ServIce for Low·Earth Orbit Satellites,
8 FCC Rec. 1812, It eeq. (1983); EstabIIeI'1rNnt of Procedures to Provide Preference to Applicants
PropoeIng an Allocation for New 8ervIces, 8 FCC Rec. 1658 (1983); Amendment of the Commission's
Rules to Establish New Narrowband Personal Communications ServIce, FCC 93-329 (1993).
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The Omnibus Budget Reconciliation Act of 1993 ("the Act")2 specifically provides

that "Nothing in this subsection or in the use of competitive bidding shall...be construed

to prevent the Commission from awarding licenses to those persons who make significant

contributions to the development of a new telecommunications service or technology.... II

Thus, Congress was explicit that it was in no way changing the pioneer's preference

rules. The Commission, therefore, should not now seek to retroactively apply any rule

changes to the pioneer's preference applicants who proceeded under the current rules.

Equity also requires that the broadband PCS preferences be awarded in view of the

final grant to the narrowband pioneer, MTel. Broadband and narrowband PCS are, in

fact, part of the same proceeding (Gen. Docket 90-217, FCC 91-112). It was the timing

of decisions by the Commission that resolved the narrowband issues prior to the broad

band issues. Had the situation been reversed, MTel would now be facing the possibility

of retroactive rule changes, while the three broadband preferences would be finalized.

If, as the Commission stated, "equity" required it to finalize the grant to MTel, then equity

must also require the Commission to finalize the grants to the broadband PCS pioneers.

Both the narrowband and broadband pioneers operated under the current policy and

representations by the Commission. The two should not now be SUbjected to different

standards and requirements.

2 OmnIbus Budget ReconcIlatlon Act of 1993, (pL 103~), Tide VI, Sec. 60020)(6) and 0)(6)(G).
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PIoneer'. Preferences Should Not be Subject to the Competitive Bidding
Procedures

As noted above the Commission has finalized the narrowband PCS grant to MTel.

In the Order finalizing MTeI's preference the Commission made note that auction legisla-

tion was pending at the time. The Commission did not say that it would revisit the grant

to MTel once that legislation was in place. The same equity that requires that the broad

band PCS preferences be finalized, requires that the broadband preferences not be sub

jected to competitive bidding procedures when the narrowband preference was placed

outside of those provisions.

As a result of the offer by the Commission of a preference and in accordance with

the Commission preference policy, the pioneer'S preference applicants have also made

pubfic the details of their plans and technologies. No perspective bidders at an auction

for spectrum will have operated under such requirements. The tentative pioneer's pre-

ference licensees would be placed at a competitive disadvantage if now subjected to auc-

tion procedures and would have no assurance that they would receive a license. No

benefit from the competitive bidding procedures would accrue to the tentative licensees,

and the same delays and risks to innovators that the Commission's pioneer preference

rules were to eliminate would be reintroduced into the process stifling the development

of new technologies that the rules were designed to promote.

Further, the Omnibus Budget Reconciliation Act authorizes the use of competitive

bidding Hif mutually exclusive applications are accepted...for any initial license or con-

struction permit....H The Commission rules at 47 CFR 1.402(b) states that: "lf awarded,

the pioneer's preference will provide that the petitioner'S application for a construction
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permit or license will not be subject to mutually exclusive gications.1I (emphasis added).

It is clear, therefore, that the language of the Omnibus Budget Reconciliation Act (which

applies only to mutually exclusive applications), read with the earlier established Commis

sion rule (which specifically excfudes pioneer's preferences from mutually exclusive appli

cations), exempts the pioneer's preference grants from the competitive bidding provisions

of the Act. The Commission should proceed under its original intention to award the

licenses to the tentative licensees who have now demonstrated the benefits of their

technologies and their commitment to development of the industry.

Early AeeoIuUon of Bro8CIbtlnd PCS Pr.....encee and Grant of Ucense

The subject rulemaking has added delay and uncertainty to the deployment of

broadband PeS services by the pioneer's preference applicants causing injury to both the

public who is deprived of the technological innovations and to the applicants who have

relied on the Commissions representations of a preference. As noted in the comments

above, the delay in flnaHzing broadband PCS preferences is a purely arbitrary decision.

The Commission is urged to sever from further consideration in the rulemaking, and

expeditiously resolve, the issues of retroactive application of rule changes and competitive

bidding procedures as they affect the broadband pes applicants.
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Further, the Commission should not now minimize the award that was anticipated

and upon which the tentative licensees' service and technology were based. Any final

award should parallel that given in the tentative grants and should include sufficient

spectrum to support the technology that the licensee has proposed.

Respectfully submitted,

J
By~C~

Un&l C. Sadler
Manager, Governmental Affairs
Rockwell International Corporation
1745 Jefferson Davis Highway
Arlington, VA 22202
(703) 412-6696

November 15, 1993
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